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INTRODUCTION
Fifteen states and the District of Columbia and Puerto Rico have enacted
environmental policy acts which, because they are largely modeled on the federal National
Environmental Policy Act of 1969 (“NEPA”), 42 U.S.C. § 4321 et seq, are collectively
referred to as "Little NEPAs." The state statutes are listed in the Appendix to these Materials.
A useful list, with short synopses of each act, is also found in Mandelker, NEPA Law and
Litigation, (2nd Ed.) (hereinafter "Mandelker"), § 12.02[1]. Discussions of Little NEPAs
may be found in the materials listed in the endnote below.2
Little NEPAs may best be studied and analyzed by considering their treatment, and
that of the court decisions which have construed and applied them, of the following principal
questions:
(1)

Are they essentially procedural or do they also govern the
substantive determinations of the covered agencies?

(2)

What governmental agencies and other entities, if any, are covered?

(3)

What types of actions are covered by environmental review
requirements?

(4)

What are the standards for determining the "significance" which
triggers the requirement of an Environmental Impact Statement
(“EIS”)?

(5)

What standards govern the determination of the sufficiency of an
EIS?

(6)

What are the means for and standards of judicial review?

Definitive answers to any of these questions in any particular jurisdiction require, of
course, study of the exact text of the statute and any administrative regulations and guidance,
as well as the reported cases in that jurisdiction. Examples of the treatment of each of these
issues are furnished below.
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IS THE LITTLE NEPA SUBSTANTIVE AS WELL AS PROCEDURAL?
Unlike the federal NEPA, which governs only procedural matters,3 a number of
Little NEPAs do affect the substantive determinations by state agencies of actions within the
acts' coverage. For example, Minnesota's act provides that:
No state action significantly affecting the quality of the environment shall
be allowed, nor shall any permit for natural resources management and
development be granted, where such action or permit has caused or is likely
to cause pollution, impairment, or destruction of the air, water, land or other
natural resources located within the state, so long as there is a feasible and
prudent alternative consistent with the reasonable requirements of the public
health, safety, and welfare and the state's paramount concern for the
protection of its air, water, land and other natural resources from pollution,
impairment, or destruction. Economic considerations alone shall not justify
such conduct.4
Similarly, New York's act, the State Environmental Quality Review Act5
(“SEQRA”), requires that:
Agencies shall use all practicable means to realize the policies and goals set
forth in this article, and shall act and choose alternatives which, consistent
with social, economic and other essential considerations, to the maximum
extent practicable, minimize or avoid adverse environmental effects,
including effects revealed in the environmental impact statement process.6
New York's act has been held to be unlike NEPA, which is essentially procedural. It
imposes substantive and more action-forcing requirements, particularly with regard to the
obligation to consider and impose practicable mitigation measures.7 SEQRA requires the
imposition of mitigation measures “to the maximum extent possible . . . consistent with
social, economic and other essential considerations.”8
The California Environmental Quality Act (“CEQA”) provides that agencies should
not approve projects as proposed if there are “feasible” alternatives. "Feasible" is defined by
the act as "capable of being accomplished in a successful manner in a reasonable period of
time, taking into account economic, environmental, social, and technological factors."9
In contrast to the foregoing statutes, Virginia's act has been held not to authorize
substantive review of EISs.10 Acts without any requirement concerning the choice among
alternatives include those of Washington, Massachusetts, North Carolina, Hawaii and
Maryland.
A requirement of findings in the Little NEPA process allows for a challenge to the
sufficiency of the findings, as well as to the adequacy of the EIS and the validity of the
ultimate determination, that is akin to the challenge under NEPA of a federal Record of
Decision following an EIS. For example, in Orchards Assoc. v. Planning Board of North
Salem,11 the findings of the lead agency, made after the issuance of a generic EIS, was the
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subject of litigation by the applicant. In Gordon v. Planning Board of the Town of Bedford,12
findings under New York’s Little NEPA were set aside because the lead agency failed to
accord sufficient consideration to mitigation measures proposed by the applicant. Although
the same standard of judicial review would apply to the findings as to the ultimate
determination, the need to prepare that separate document may allow a litigant the proverbial
"second bite at the apple."
WHAT AGENCIES ARE COVERED?
Most Little NEPAs cover all state agencies or governmental units; some define the
term. For example, California defines "Public agency" as including "any state agency, board,
or commission, any county, city and county, city, regional agency, public district,
redevelopment agency, or other political subdivision."13
New York's act governs all ”state agencies,” which are defined as ”any state
department, agency, board, public benefit corporation, public authority or commission."14
Wisconsin's act covers "All agencies of the state....,"15 while the Washington act
includes "all branches of government of this State, including state agencies, municipal and
public corporations, and counties...."16 Virginia’s act covers "[a]ll state agencies, boards,
authorities and commissions or any branch of the state government....,"17 and North
Carolina's act regulates "[a]ny state agency...."18
Minnesota's act covers every "Governmental unit," which means:
any state agency and any general or special purpose unit of government in
the state including, but not limited to, watershed districts organized under
chapter 12, counties, towns, cities, port authorities, housing authorities, and
economic development authorities established under sections 469.090 to
469.108, but not including courts, school districts and regional development
commissions other than the metropolitan council.19
Massachusetts covers all agencies and defines "agency" as:
[a]n agency, department, board, commission or authority of the
commonwealth, and any authority of any political subdivision which is
specifically created as an authority under special or general law.20
Maryland's act applies to "all state agencies," which includes the “executive and
administrative departments, offices, boards, commissions, and other units of the State
government and any such bodies created by the State."21
Whether the discretionary actions of a state governor that might affect the
environment are subject to a Little NEPA remains an open issue in some jurisdictions.
However, in Hudson River Sloop Clearwater, Inc. v. Cuomo,22 the lower court found that the
Governor's entry into a memorandum of understanding with the Mayor of New York City
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was subject to New York’s SEQRA. Although this decision was later reversed on other
grounds, the appellate court did not address this SEQRA issue. Regulations under SEQRA
were subsequently amended to exempt actions by the Governor. A challenge to this
regulation was rejected in an appellate court decision, which found that such actions are not
subject to SEQRA because the governor acts solely through executive agencies which are
subject to SEQRA.23
One of the most important questions with respect to agency coverage is whether
local or municipal agencies are included. If they are included, the great majority of zoning
and other land use decisions, including zoning amendments, local laws, zoning variances,
subdivision approvals, site plan approvals, and special use permits, are subject to
environmental review. Those which subject such agencies to coverage and its concomitant
EIS requirements include the Little NEPAs of:
California, which requires state and local agencies to prepare impact reports
on "any project they intend to carry out or approve which may have a
significant effect on the environment;"24
New York, which defines "local agency" as "[a]ny local agency, board,
district, commission or governing body, including any city, county, and
other political subdivision of the state;”25
Washington;26 Minnesota;27 and Massachusetts.28
The relationship of Little NEPAs to land-use control is discussed in Magee,
"Environmental Impact Statements: Applications to Land Use Control," 10 Zoning and
Planning L. Rep. 113 et seq. (1987).
North Carolina's Little NEPA applies to all state agencies.29 The definition of "State
agency," however, specifically excludes:
[l]ocal governmental units or bodies such as cities, towns, other municipal
corporations or political subdivisions of the State, county or city boards of
education, other local special-purpose public districts, units or bodies of any
kind, or private corporations created by act of the General Assembly, except
in those instances where programs, projects and actions of local
governmental units or bodies are subject to review, approval or licensing by
State agencies in accordance with existing statutory authority, in which case
local governmental units or bodies are subject to review, approval or
licensing by State agencies in accordance with existing statutory authority,
in which case local governmental units or bodies shall supply information
which may be required by such State agencies for preparation of any
environmental statement required by this Article.30
Indiana's act does not apply to municipalities.
WHAT TYPES OF ACTIONS ARE COVERED BY EIS REQUIREMENTS?
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The term "actions" as used in the phrase "major federal actions significantly
affecting the quality of the human environment" in NEPA is not defined.31 Very early in its
history the federal act was construed to embrace each of the three principal categories of
agency actions: (i) projects directly undertaken by federal agencies; (ii) projects of other
governmental units or of private parties licensed or permitted by federal agencies; and (iii)
subsidies or grants-in-aid by federal agencies.
What actions are covered under Little NEPAs involves the question of first, whether
they must be "major,"32 and secondly, whether each of the three named categories of actions
is included. Washington,33 Indiana,34 Wisconsin,35 and Minnesota36 require an EIS for
"major" actions which significantly affect the human environment or its quality. California
requires an impact report on any discretionary action which is proposed to be approved or
carried out which may have a “significant effect” on the environment; the action need not be
“major.”37
New York requires an EIS for "any action ... which may have a significant effect on
the environment."38 As is common to Little NEPAs, ministerial actions are not covered.39
Maryland's act requires an EIS for "each proposed State action significantly affecting the
quality of the environment."40 Massachusetts does not qualify the action which requires
"[a]n environmental impact report."41
Hawaii's requirement for "environmental assessment" does not require that the
"actions" to which it applies be major, but otherwise limits the actions to those involving
state or county lands, historic sites or other critical areas.42 In Citizens for the Protection of
the North Kohala Coastline v. County of Hawaii,43 the court held that the proposed
construction of two underpasses below a highway for passage of golf carts and maintenance
vehicles constitutes the “use of state land” within the meaning of the statute.
As to the categories of actions -- state projects, permits and subsidies -- most Little
NEPAs include all such categories. New York's definition of "actions" is all-inclusive except
for stated exceptions; the definition of "State Agency" excludes the state legislature, but it
includes municipal legislative bodies. More specifically, "actions" include:
(i)

projects or activities directly undertaken by any agency; or projects
or activities supported in whole or part through contracts, grants,
subsidies, loans, or other forms of funding assistance from one or
more agencies; or projects or activities involving the issuance to a
person of a lease, permit, license, certificate or other entitlements
for use or permission to act by one or more agencies; and

(ii)

policy, regulations, and procedure-making.44

But do not include:
(i)

enforcement proceedings or the exercise of prosecutorial discretion
in determining whether or not to institute such proceedings; or
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(ii)

maintenance or repair involving no substantial changes in existing
structure or facility.45

Washington's EIS requirement for proposals for legislation and other "major
actions"46 extends to state agency grants and permits.47 Massachusetts specifically includes
any "permit" or act of "financial assistance for a project."48
Minnesota's definition of "[g]overnmental action" is all inclusive:
Governmental action means activities, including projects wholly or partially
conducted, permitted, assisted, financed, regulated or approved by units of
government including the federal government.49
Maryland defines "Proposed State action" as follows:
“Proposed State action” means requests for legislative appropriations or
other legislative actions that will alter the quality of the air, land, or water
resources. It does not include a request for an appropriation or other action
with respect to the rehabilitation or maintenance of existing secondary
roads.50
The Connecticut Environmental Policy Act includes a definition of “actions which
may significantly affect the environment” that is more limited. It applies only to actions
funded by state agencies, and does not include the granting of permits and other approvals by
an agency:
“[A]ctions which may significantly affect the environment” means
individual activities or a sequence of planned activities proposed to be
undertaken by state departments, institutions or agencies, or funded in
whole or in part by the state, which could have a major impact on the state’s
land, water, air, historic structures and landmarks as defined in section 10410, existing housing, or other environmental resources, or could serve short
term to the disadvantage of long term environmental goals.51
An important aspect of the "actions" coverage of Little NEPAs is the exemptions.
The "functional equivalent" doctrine under NEPA may be treated expressly or by case law.
An example of the former is the New York act’s exemption of enforcement actions and of
some other actions by specific agencies whose regular procedures require the equivalent of
an EIS.52 Similarly, California's act has a functional-equivalence doctrine written into it for
environmental regulatory programs.53
By implication, Indiana's act rejects a general functional-equivalence doctrine but
provides specifically that the state's three environmental boards, "[t]he air pollution control
board, water pollution control board, and solid waste management board shall by rule define
which actions constitute a major state action significantly affecting the quality of the human
environment."54
Washington’s Little NEPA provides a parallel approach to functional equivalence in

7

certain limited circumstances. That act allows a municipality, when reviewing a Growth
Management Act project, to determine that the requirements for environmental analysis,
protection and mitigation measures in the municipality’s regulations and comprehensive
plan, or in other applicable laws or regulations, provide adequate analysis and mitigation of
the specific adverse environmental impacts and, therefore, an EIS or further project
mitigation measures are not needed.55
WHEN IS AN ACTION SO “SIGNIFICANT” THAT AN EIS IS REQUIRED?
As under the federal NEPA, the great bulk of litigation under state Little NEPAs
involves challenges to decisions not to prepare an EIS, or to the sufficiency of an EIS that
was prepared. The former challenge is frequently characterized as a claim that an EIS should
have been prepared, though as a technical matter the decision that is challenged is the
“negative declaration” (or “Finding of No Significant Impact” in NEPA parlance). This is
the agency decision that the proposed action will not have an adverse environmental impact
and that, as a consequence, no EIS is necessary. This characterization occurs because the
courts often discuss the challenged administrative decision in the context of its environmental
significance. Guidance as to the determination of the significance necessary to trigger the
EIS requirement requires, of course, study of the decisions, scores in some states, under each
Little NEPA. However, a few general principles may be gleaned from the cases.
Under a number of the Little NEPAs, it has been held that the threshold for
requirement of an EIS is lower than the federal threshold.56 Statutory underpinning for such
a ruling is found in the use by several Little NEPAs of the term, "may," with respect to the
impact of an action. For example, New York's act uses the clause "may have a significant
effect on the environment"57 in providing for actions which require an EIS. The same clause
is used in California's act,58 which also defines the clause itself as "a substantially or
potentially substantial adverse change in the environment."59 Minnesota’s act requires an
EIS "[w]here there is a potential for significant environmental effects from any major
governmental action...."60 Under Washington's act, "significantly" has been construed to
mean "whenever more than a moderate effect on the quality of the environment is a
reasonable probability."61
A "hard look" doctrine may be used as the test for the sufficiency of a negative
declaration.62 Under such a test, derived from Kleppe v. Sierra Club63 and applied in other
federal cases, the agency is required to identify and take a “hard look” at all relevant areas of
environmental concern.64 Under the “hard-look” test applied in Massachusetts, an EIS is
required if the potential for environmental damage is "not insignificant."65
In substance, a “hard-look” test may include a requirement for a “reasoned
elaboration.” Courts may annul a negative declaration due to the failure of the lead agency to
identify relevant areas of environmental concern, to take the requisite "hard look" at potential
environmental impacts, or to make the requisite "reasoned elaboration."66
In Wisconsin, however, a "reasonableness" standard governs the determination of
the validity of an agency decision not to prepare an EIS.67 As noted infra, this is a standard
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more often applied to challenges to the sufficiency of an EIS.
In 2001, a New York court annulled a negative declaration by a state power
authority (the “NYPA”) regarding the installation of new turbine generators.68 The court
found that the NYPA, while acting as lead agency, failed to adequately analyze the
environmental impact of fine particulate matter of 2.5 microns or less in diameter (“PM 2.5”).
Although the agency had assumed that all PM of 10 microns in diameter are PM 2.5, the
court found that such analysis was “not sufficiently detailed ... and not an adequate substitute
for addressing the health impacts of PM 2.5 emissions.” Consequently, in an unusual step,
the court held that the NYPA should have issued a positive declaration and prepared an EIS.
However, rather than halt the nearly-completed project construction, the court stayed its
injunction for approximately six months “to afford NYPA an opportunity to comply with
SEQRA.”69
As indicated by a Washington court, even proposals intended to protect or improve
the environment may require an EIS. In Alpine Lakes Protection Society v. Washington
State Department of Natural Resources,70 the court disagreed with the Washington Forest
Practices Appeals Board’s (“FPAB”) ruling that an EIS was not required for a watershed
analysis. The FPAB decision was based on reasoning that approval of watershed analysis
and selection of geo-technical prescriptions, in and of themselves, would have no
probable significantl adverse environmental impact. According to the Alpine Lakes court,
however, Washington’s Little NEPA does not allow threshold determinations to be made
by balancing potential “good/bad” effects of a proposal.71
Little NEPAs may provide for "categorical exclusions" of actions or projects that do
not have a significant effect on the environment.72 The California and Washington courts
have upheld guidelines and regulations that categorically exempt a variety of projects and
actions because they do not have a significant environmental effect.73 Similarly, New York's
act provides for a list of "Type II" actions, which are exempt from environmental review.74
A Washington case, however, has recognized that state legislation provided for certain
circumstances where otherwise categorically-exempt actions require environmental review.75
In Washington, for example, if an otherwise potentially-categorically exempt Class III forest
practice is a segment of a proposal and that proposal as a whole has a probable significantly
adverse environmental impact, it will require environmental review.76
Certain states, including New York77 and California,78 identify general criteria of
significance against which the proposed action should be assessed. Moreover, California
encourages lead agencies to develop and publish thresholds of significance that the agency
will use in the determination of significance.79 These thresholds must be “adopted by
ordinance, resolution, rule or regulation, and developed through a public review process and
be supported by substantial evidence.”80 General standards that are not adopted under this
process may not be used as “thresholds of significance,” especially where the validity of such
standards is questionable.81
New York allows “agencies” to adopt their own Little NEPA legislation, provided it
is consistent with the State Act.82 New York City has adopted its own City Environmental
Quality Review and, as part of its process, has adopted a technical manual that sets forth
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specific criteria for numerous areas of concern, ranging from traffic and air quality to
shadows and open space.83 These criteria provide a high degree of predictability in
determining significance; on the other hand, these detailed and precise parameters sometimes
tend to discourage flexibility and new approaches to situations and mitigating environmental
impacts.
A “positive declaration” that an EIS is necessary can often be avoided by the
inclusion of mitigation measures in the proposal by the lead agency.84 Often, as in New York
and California, this process requires public notice of the proposed issuance of this
“conditioned negative declaration” and an opportunity for the public or other agencies to
demonstrate that the mitigation does not negate the significant impacts.85
Under the “hard look” test of an agency's determination that an EIS is not required
(as well as in the sufficiency of an EIS, discussed below), the cumulative effects of the
project must be considered. Minnesota addresses cumulative impacts in its Little NEPA,
which requires that:
Connected actions and phased actions shall be considered a single project for
purposes of the determination of the need for an [EIS]....86
In Trout Unlimited, Inc. v. Minnesota Depart. of Agriculture,87 the court concluded that the
Commissioner of Agriculture had erred in deciding not to prepare an environmental impact
statement for an irrigation project because he had failed to consider the potential cumulative
impacts of the project. Moreover, in Pope County Mothers v. Minnesota Pollution Control
Agency,88 the court found that the agency’s negative declaration for a multi-site feedlot
operation was arbitrary and capricious because it failed to consider cumulative effects of all
the sites involved in the project.89
IS AN EIS SUFFICIENT?
Litigants commonly challenge the sufficiency of an EIS. This issue is a critical one
given the fact that, as stated by one California court, “[t]he ultimate decision of whether to
approve a project, be that decision right or wrong, is a nullity if based upon an
[environmental impact statement] that does not provide the decision-makers, and the public,
with the [requisite] information about the project....”90
While large numbers of EISs have been held insufficient under the federal NEPA,
they have been held insufficient in a much smaller proportion of the cases under Little
NEPAs. The New York courts, for example, have upheld the adequacy of impact statements
in all but a handful of cases that have considered the problem.91 There are several reasons for
this significant difference.
1.
The judicial review is generally under the state equivalent of the federal
Administrative Procedure Act, which typically provides for a more summary proceeding than
a federal civil action. For example, state proceedings generally preclude discovery, or have
fewer exceptions than under federal court challenges to the adequacy of an EIS. In addition,
in state practice the “record” for judicial review generally tends to be more limited than under
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federal practice, which allows the defending agency to be more selective in putting together
the record. The means of judicial review are discussed below.
2.
State courts, in the writers’ experience, are more deferential toward, and
generally less willing to overrule, administrative actions, whatever the applicable judicial
review test may be, also discussed below.
3.
The Little NEPA cases have arisen after a number of years of practice under
the federal NEPA, in the later years of which federal agencies have been more sophisticated
and fewer EISs have been ruled insufficient. This would seem to be true, though to a
somewhat lesser degree, in the case of state agencies, particularly those which enacted Little
NEPAs in the early or mid-1970s.
As in the case of rulings on the necessity of an EIS, the cases under any particular
Little NEPA must be studied carefully. In many states, such as California, New York and
Washington, the "hard look" doctrine, discussed above, is applied in determining the
sufficiency of an EIS, though it is applied within the context of a “rule of reason” which
affords a much greater degree of leeway to an EIS than would be applied to a negative
declaration.92 That doctrine does not "allow the court to analyze the thought process of the
lead agency or its individual members; the contents of the EIS and its availability to the lead
agency are what matters, not whether the particular individuals actually read it."93 The "rule
of reason" standard makes it difficult to attack the sufficiency of an EIS, although the EIS
may nonetheless be reviewable as a matter of law.94
The most frequent attack on the sufficiency of EIS is with respect to its treatment of
alternatives. There, particularly, a “rule of reason” applies -- a reasonable range of
alternatives must be considered by the agency.95 If, however, the discussion is not a
sufficient basis of informed decision making, the EIS may be held insufficient.96
An "alternatives" issue that often arises is that of whether a private developer of land
owned by it must consider alternative locations not owned by it. Generally the permitting
agency need not consider such alternative locations.97
In reviewing the sufficiency of an EIS, a court affords considerable deference to
expert agencies even though the court itself may have some skepticism.98 A Washington
court emphasized that when an agency is presented with conflicting expert opinions, it is the
agency’s responsibility to resolve those differences, and the court will accord deference to the
agency selection among differing expert opinions.99
An EIS must discuss the cumulative impacts of a project,100 including those of
several projects that are the subject of a plan or municipal ordinance.101 Where there is,
however, only a generalized plan manifested in consideration by a number of federal, state
and local agencies, the cumulative impacts may not be required to be considered.102
In addition, several decisions suggest that the financial ability of a private or public
entity to implement mitigation measures may be an issue which is required to be discussed in
an EIS, and thus is a valid subject of inquiry.103
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MEANS FOR AND STANDARDS OF JUDICIAL REVIEW
Little NEPA litigation is generally a review of some administrative action. In the
cases of Little NEPAs which apply to municipalities, particularly zoning and other land use
actions, the actions (e.g., the enactment or amendment of zoning ordinances being reviewed)
may, however, be deemed legislative. Nonetheless, challenges to either negative declarations
or EISs are viewed as challenges to administrative actions.104 In those cases in which the
action being reviewed is administrative, the means of judicial review is, in the great majority
of cases, the applicable state Administrative Procedure Act, containing a judicial review
provision and serving as the statutory substitute for the traditional writs of certiorari,
mandamus and prohibition.
Judicial reviews of Little NEPA administrative actions raise the classical problems
of judicial review of administrative actions generally, including those of standing, the
applicable statute of limitations, ripeness, exhaustion of administrative remedies, the
standard(s) of review, and the limitation of the review to the administrative record. While
detailed discussion of any of those matters is beyond the scope of this article, some particular
aspects can be noted.
The criteria for standing may be more liberal in Little NEPA proceedings than in
environmental litigation generally.105 As stated in Industrial Liaison Committee of Niagara
Falls Area Chamber of Commerce v. Williams:
In order to establish standing to challenge compliance with SEQRA "[a] petitioner
need only show that the administrative action will in fact have a harmful effect on
the petitioner and that the interest asserted is arguably within the zone of interest to
be protected by the statute.”106
In Citizens for the Protection of the North Kohala,107 the court found that although
the Citizens’ members were neither owners nor adjoining owners of property to the proposed
project, they had still alleged an injury in fact sufficient to constitute standing by asserting
personal and special interests. Those interests included recreational, aesthetic and
environmental injuries.
This apparent breadth has been somewhat limited, however, by the requirement that
the environmental injury must be individual and not the type of harm that would be suffered
by the general public.108 A New York court recently denied standing to an association
formed to preserve historic resources, reasoning that the association’s members “would not
sustain the alleged visual impacts [of the proposed construction of a large office building in
the middle of a historic district] because their residences are not within sight of the Project
and, as a result, any adverse effects on scenic view would be no different for them than for
the public at large.”109
A Massachusetts case outlined criteria a court should consider in determining if
standing exists to challenge the certification of an EIS by the Secretary of Environmental
Affairs, who prepares but does not take action based on the document. Those factors include:
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language of the statute in issue; legislative intent and purpose in enacting the statute; nature
of administrative scheme; decisions on standing; any adverse effects that might occur if
standing is recognized; and availability of other, more definite remedies to the plaintiffs.110
Furthermore, the court noted that “in making the inquiry, the court pays special attention to
the requirement that standing usually is not present unless the government official or agency
can be found to owe a duty directly to the plaintiffs.”111 The court did suggest that plaintiffs
would have standing to challenge the decision of an agency taking action on the EIS, and
thereby challenge the adequacy of the document.112
There is generally a short period under the applicable statute of limitations, often
only thirty days, when the agency action reviewed is a zoning or other land use action.113 A
short statute of limitations provision is found in most Administrative Procedure Acts, and
there may be a limitation of actions provision in the Little NEPA act itself.114 In New York,
for example, a challenge to a lead agency’s alleged noncompliance with SEQRA is four
months from the resolution or determination at issue, unless that period is shorter by virtue of
a separate statute, such as that noted above.115
One particular statute of limitations or ripeness problem is whether the period begins
to run when the Little NEPA action -- a negative declaration or the promulgation of an EIS -is completed, or when the principal action addressed in the Little NEPA processing is taken.
The majority of cases follow the federal rule, which is that the latter date governs.116
However, two recent cases in New York allowed challenges to administrative
determinations immediately following the agency’s decision whether to prepare an EIS.
Gordon v. Rush117 concerned one agency’s authority to issue positive declarations for related
actions under a “coordinated review” when the New York Department of Environmental
Conservation, the sole lead agency, had already issued negative declarations. The Court of
Appeals reviewed the action immediately after the issuance of the positive declarations, and
held that the Department of Environmental Conservation’s negative declarations were
binding on other agencies because of the coordinated review process.118
While Gordon arose in the somewhat unusual circumstances of one agency seeking
to essentially circumvent the decision of another agency, Stop the Barge v. Cahill119 was a
direct rejection of the accepted notion that a challenge to a negative declaration prior to the
substantive decision to which the environmental review was addressed is premature. In Stop
the Barge, the New York Court of Appeals determined that the statute of limitations for a
claim challenging a negative declaration with respect to a proposed power plant ran from the
date the negative declaration was issued, rather than from the date the air permit was
eventually issued, because the negative declaration marked the endpoint of environmental
review.
The Little NEPA act may explicitly state the standard of review. For example,
Washington's act (“SEPA”) provides that:
In any action involving an attack on a determination by a governmental
agency relative to the requirement or the absence of the requirement, or the
adequacy of a "detailed statement," the decision of the governmental agency
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shall be accorded substantial weight.120
Accordingly, Washington courts have held that a governmental agency’s threshold
SEPA determination is reviewed under the “clearly erroneous” standard, and that a decision
is clearly erroneous when the court is “left with the definite and firm conviction that a
mistake has been committed.”121
The California act mandates a “substantial evidence” test.122 If an administrative
hearing has been held, the substantial evidence must be in the record.123 The general
standards of review under New York's Article 78, are stated as the "Questions raised:"124
The only questions that may be raised in a proceeding under this article are:
1.

whether the body or officer failed to perform a duty enjoined upon
it by law; or

2.

whether the body or officer is proceeding or is about to proceed
without or in excess of jurisdiction; or

3.

whether a determination was made in violation of lawful procedure,
was affected by an error of law or was arbitrary and capricious or
an abuse of discretion, including abuse of discretion as to the
measure or mode of penalty or discipline imposed; or

4.

whether a determination made as a result of a hearing held, and at
which evidence was taken, pursuant to direction by law is, on the
entire record, supported by substantial evidence.125

In Jackson v. New York State Urban Development Corp.,126 an “arbitrary and
capricious” test was held to apply in adjudging the adequacy of an EIS. Minnesota courts
employ the same standard, and deem an agency ruling “arbitrary and capricious” if the
agency: (a) relied on factors not intended by the legislature; (b) entirely failed to consider an
important aspect of the problem; (c) offered an explanation that runs counter to the evidence;
(d) issued a decision that is so implausible that it could not be explained as a difference in
view or the result of the agency’s expertise; or (e) issued a decision that “represents the
agency’s will, rather than its judgment.”127 In applying the arbitrary and capricious standard,
a Minnesota court opined that “a reviewing court will intervene only where there is a
combination of danger signals [that] suggest the agency has not taken a hard look at salient
problems and has not genuinely engaged in reasoned decision-making.”128
The test that applies may depend, of course, on whether the judicial review involves
the procedural regularity of the proceedings being reviewed, in which case the question(s)
would be of law and the court may rule upon the question(s) de novo, or questions of fact, as
is generally the case in adjudging the adequacy of an EIS.
The limitation of the judicial review to the administrative record, as to which a
limited federal NEPA exception has been applied,129 is in effect under most state
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Administrative Procedure Acts. The writers are not aware of any Little NEPA cases
explicitly adopting the exception, although state court decisions sometimes refer to material
outside the record without accompanying explanation.
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